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PEDEPAT

CTtaTbs MOCBsiLLeHa BaXXHOW Ansi nmpouecca rapMOHM3auMn HauMOHasbHbIX 3aKOHOOATENbCTB
TeMe 13yyeHuns obbl4HOro npaea B KazaxctaHe. OxapakTepn3oBaHO n3yyeHne obbIYHOro npa-
Ba Kak 6asnca B MpaBOBbIX UCCNEA0BAHMAX Ka3aXCTaHCKUX M POCCUIACKUX YYEHbIX Ha MPOTS-
xeHun XVIII-XXI BB. CoenaH BbiBOA O HEOOXOOAMMOCTW MPOAOSIKMTb COBMECTHOE M3y4eHune
06bIYHOrO (ECTECTBEHHOr0) NpaBa Y4eHbIMU HOBbIX HE3aBUCKMbIX FOCYAAPCTB.
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ABSTRACT
The article is devoted to the study of customary law in Kazakhstan as an important subject in the
process of harmonization of national legislations. The study of customary law is characterized as a
basis for legal studies of Kazakh and Russian scientists during the XVIII-XXI centuries. The need to
continue the joint study of the ordinary (natural) rights by scholars in newly independent states is
concluded.
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B npouecce eBpa3niickon MHTeErpaumMm OgHUM U3 BaXHENMLWUX HaMNpaBieHUn AedaTesb-
HOCTM CTPaH-y4aCTHUL, SBASIETCSH rapMOHM3aLNs HauMOHabHbIX 3aKOHOAATEeNbCTB. Kax-
[as U3 CTpaH MMEEeT CBOK MCTOPUIO rOCYyapCTBEHHO-MPABOBOro pa3BuUTUS, YTO OTMe-
Yyanu npencTtaBUTENM PasfiNyHbIX OTPac/ell Hay4YHoro 3HaHus. NpobnemamMu pas3BuTUsS
MCTOPUU Npasa, UICTOPUX rOCYAapCTBa, UCTOPUX CaMOW I0PUANYECKON HAYKMN 3aHMANCh
dunocodbl, ICTOPUKK, NOANTONOTU, 3THOrpadbl. BnonHe NoHATHO, 4TO uctopum Kasax-
CTaHa, KaKk 0gHOMY U3 «JIOKOMOTWUBOB» €BPa3uNCKON UHTErpauum, 40 U nocie BKve-
HUa TeppuTopum Benukon Ctenn B coctaB Poccuinckon nmnepmn HeobXoaAnMo yoennTb
ocoboe BHUMaHMe. B opuanyeckon Hayke B CBSI3U C STUM NPOSIBUIACh HEOOXOANMMOCTb
yrny6neHHOro n3yyeHnst o6bI4HOro npasa.

O6bIYHOE (ECTECTBEHHOE) MPaBO SIBASJIOCH HEOTLEMJIEMOW YacTbio, OPraHUY4EeCKUM
3/1EMEHTOM UCTOPUKM KO4eBOro obulectsa. byoyyun perynatopom o6LLECTBEHHbIX OTHO-
LeHWin, 06bl4HOE MPaBO MMENO B6OoNbLIOe 3HAYEeHWE OIS MHOMMX CTOPOH XWU3HW HapOaoB
Benukoii Ctenu, Tak Kak AOBOJIbHO BbiCOKa Oblfla €ro TBOPYECKM-PErynmpyouwas posb
B XMN3HeOesaTeNbHOCTM TorgawHero obuectsa [7, ¢. 9]. O6bIYHOE NpaBO HENb3s U3yyaTb
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B OTPbIBE OT COLMANbHO-3KOHOMUYECKOrO YKIaaa, MMUPOBO33PEHUS, €ro MCUXOoNormu,
ObITOBOr0 YCTPOMCTBA U, COOTBETCTBEHHO, NMOJIMTUYECKOM opraHm3auumn obuiectsa. lMpa-
BOBble 00bl4aM He OblIM 3anucaHbl, HO COocCTaBfsBLIME UX OBUM 0bneknn 3T obblyaun
B GOpMYy KpaTKMX U3PEYEHWUI U MOCMOBUL, B 3HAYUTESIbHOM CTEMEHU COXPaHWUBLUMXCSH
1 NOSb30BABLUNXCS BCEOOLLMM yBaxXeHneM elle B KoHue XIX B. [10, c. II] u obnagatowmx
3HA4YeHMEM MO CUIO Mopy.

CoBpeMeHHOI Haykoli 06bIYHOE NPaBO PacCcMaTPMBAETCS Kak CBOL HEMUCAaHbIX NMpaBu
noeeneHns (06blYaeB), CNOXMUBLUMXCS B OOLLECTBE B pe3y/ibTaTe MX HEeOOHOKPaTHOro
TPaaMUMOHHOIO NMPUMEHEHNS N CAHKLMOHMPOBAHHbIX FOCYAapPCTBEHHOM BAACTbO. MIcTo-
puyeckn obbl4HOE NpaBO CcYMTAETCH NepBol (ApeBHenwen) n3 dopm npasa. IToT TEp-
MWH 4aCTO MCMoJfb3yeTcs s 0603HAYEHUS HENMCaHOro 3akoHa, OCHOBAHHOIrO Ha pe-
LIEHUSAX KOHKPETHbIX CyaebHbIX Ae, a He Ha 3aKOoHe Kak MCTOYHMKe npaBa. Yalle Bcero
B Hambosiee NoJIHOM BMAEe TakoWn BMA, NpaBa COXpaHAeTCs B TPaAMLUMOHHbLIX O6LLLECTBAX.
MpencraBuTENN POCCUNCKON HAYKN CTOJNIKHY/IMCb C HUM BMIOTHYIO B Nepuoa, Koraa o
npucoeavHeHne CTenHbIX permoHoB EBpasuun k Poccuinckon nmnepun. Cuntaetcsl, 4To
B TOT nepuog y obutateneinn Benukor Ctenu yxe nmencsa ynopsgodyeHHblii COOPHUK Mo-
CcTynatoB 0ObIYHOro Mpaea, YTO OMNpefensieTcs nNpaBoBefaMKN Kak rnepexogHasi CTyrneHb
K MPUBbIYHOMY CErofHs MMCaHOMY MpaBy.

O6bIYHOE NPaABO NPOXOAUT 3Tan CBOero GopMMpoBaHUsS B Nepuop, pacnasa nepBoodbIT-
HO-06LIMHHOIO CTPOS M BO3HUKHOBEHWSI couMasibHOro HepaBeHCTBA B obuiecTtBe. Toraa
Xe nponcxoamt anddepeHumanms HopMaTMBHbLIX MONOXEHUNM Npaea n mopanu. Bcneacteve
3TOro 00bl4HOE MpaBO CTAHOBUTCS CUCTEMOM 00LLE0OA3aTEeNbHbIX COLUMANbHBIX HOPM,
KOTOpPblE OXPaHSAOTCA roCyfapCTBOM M 06ecneymBaloT PUANYECKYIO pernameHTauuio
06LecTBEHHbIX OTHOLWEHMIK. OBblYHOE NPaBO — SiBNEHWE cTaananbHoe. Ha onpeaeneHHom
CTagMm 3KOHOMMYECKOrO 1 NMPaBOBOrO PasBUTUS MOYTM BCE HApOObl MUPA NPOXOAAT 3Tan
rocrnoacTea 06bIMHO-MPABOBbLIX YCTAHOBMIEHWA. Takol nepuon, y MHOrMx HapoaoB Obls He-
DONrMM, NepPexoaHbIM N OrpaHnYMBaNCs CPeaHEeBEKOBOM anoxon. HeobxoaumMo OTMETUTb,
4YTO Kazaxckoe 0OblYHOe NMpaBo 006/1a4ano 3HAYUTENBHOW XN3HECNOCOOHOCTbLIO, COXPaHaAs
CBOIO OPUIMHANBLHOCTb B OTHOLLUEHUM BO3MOXHOIO BAUSHUS OPYrMX CUCTEM (Hanpumep,
MYCY/NIbMa@HCKOIO MpaBa WM PyCcCKOro 3akoHogaTtenbcTtsa). OHO nNpoao/Kano COXpPaHsaTb
1 BbINOJIHATL PETYNATUBHYIO, YNPaBIEHYECKYIO, 0ObEeAVHUTENbHYIO, OXPAHUTENBHYIO U Ty-
MaHUCTMYECKYIO DYHKLMN, BMIOTb A0 HOBENLLEro BPEMEHU, OTHacTN A0 Hadana XX B. OHO
ocTaeTcsi 06bEKTOM HAYYHOrO U3YYEHUS U CErogHs.

Mpouecc pa3BuUTUA IOPUAMYECKON Haykm B Ka3axCTaHe eCTeCTBEHHO Havancs co
cbopa cBefeHUin 0 NPaBOBbIX OCHOBAX XMU3HEeAEeATENbHOCTM CTenHoro coobuiectea. OT-
henbHble cBefeHns 06 0ObIYHOM MpaBe HacesbHMKOB Benukoii CTenn MOXHO HanTn yxe
B paboTtax aBTtopoB XVIII B.: A.W. Teekenesa, M. W. PoiukoBa, N.T. leopru, M.C. MNanna-
ca, .M. danbka. B nx Tpyaax ceepeHns o6 obbIYHOM npaBe HOCUNM dparmMeHTapHbIN
XapakTep WUanM Xe MpocTo MPUBOAUINCH HEKOTOPble HOPMblI OOLIYHOro npaea. Torpa
camMn NOHATUSA «NPaBO» N «FOCYAAPCTBO» elle He Obiin paspabdoTaHbl. CobupaTtenbHas
paboTa npoaonxmMnach 1 B nocneaylowme sBpemena. Tak, B koHue XVIII — Havane XIX BB.
A.W. JleBWwKH BnepBble BBES B Hay4HbIii 060OPOT 3akOHbI xaHa Tayke, npuBens 3anucb
yacTu cTaTen aToro Kogekca.

B cepeanHe XIX B., nocne 3aBepLUEeHUs npoLecca BkIoYeHus KasaxctaHa B COCTaB
Poccuiickon nmnepumn, Havancs HOBbIN NEPUOA B U3YYEHUU NCTOPUN FOCYAapCTBa U OCO-
6eHHO 00bl4HOro npaea kazaxoB [1, c. 8]. MccnepoBaHusaMu BONPOCOB OObIMHOrO npasa
Ka3ax0OB B 9TO BpeMSs 3aHMMaMCb NPEUMYLLECTBEHHO 3THOrpadbl. 30eCb OTAENBHO He-
06X0AMMO YNOMSIHYTbL AEATENbLHOCTL YNeHoB Pycckoro reorpaduyeckoro obuiectsa, Ko-
Topble B X04e CBOMX aKCNeauumii 1 Hay4HOro aHanamsa cobmpaemoro nosieBoro mMarepuma-
na obpatuam BHUMaHMe M Ha npobnemMbl 0ObIMHOrO MpaBa KO4YeBbIX HApPOAOB Benukoin
Crenu. Cpeou uccneposartenei XIX B. cneagyet HasBaTb uMeHa Y. Y. BanuxaHoBa, H. . 'po-
nekosa, M. A. Kosnosa, N.N. KpadTa, A.N. Kpaxanesa, ®.W. JleoHToBmya, H.H. Makcu-
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mMoBa, I'. M. Cnacckoro, ®.H. YcoBa. Mx paGoTbl BO MHOrOM HOCWJIM OMNUcaTeNbHbIA Xapak-
Tep, 4To oTHocuTcs U Kk Tpyaam A.W. MNypnanpa, A. V. Jobpocmeicnosa, J1.A. CnoBoxoTo-
Ba Hayana XX B. 3HA4YMMOCTb Hay4HbIX OOCTUXEHWA HA3BaHHbIX Y4EHbIX BbICOKO OLEHW
X.A. AbulieB B cBOeM AMCCepPTaLMOHHOM mnccnenosaHin [2].

AHanuaupys naydeHme obbI4HOro npasa B Benukon Ctenun, HEnMb3s HE OCTAHOBUTLCSH
nogpobHee Ha paboTax YokaHa YumHrucosuuya BanuxaHosa', npepacrasnaswero co6oi
YHUKanbHbIA 06pasel, pa3HOCTOPOHHErO UccneanoBaTens. B MmpoBon nctopum, nctopum
Poccun n KasaxctaHa OH M3BECTEH KakK UCTOPUK, reorpad, Gonbknopuct, aTHorpad,
npaeoBen, kaptorpad. B xone cBoux noesnok (akcneguuunii) n B Tekylien paboTte oH
cobupan 1 u3y4an UCTopuio 1 KynbTypy HapomoB CpepHennt A3uum, KazaxctaHa u Boc-
TouyHoro TypkecTaHa. bynyyin BocnutaHHukoM OMCKOro kageTckoro kopnyca, YokaH
BannxaHoB nmen B Ka4eCTBE yuyuTenen npeacraButesnien pas3nnyHolx Hapoaos Espasun.
HayyHble Tpyabl NepBOro Kas3axckoro y4eHOro BKJ0YaloT WUCCef0BaHWUs, Kacalowmecs
TorgalHnx obuTaTenen KUprus-kamcaukumx ctenei, n umeroT ocoboe 3Ha4YeHne He TOoJb-
KO A5 Ka3axoB, HO TakXe KMPru3oBs, y30eKOB, TaJXXMKOB U APYIrMX COBPEMEHHbIX XUTe-
Neil pas3nnyHbIX eBPOa3naTCcknx Tepputopuin. HYokaH BannxaHoB siBUICS NEPBbIM YYEHbIM
B uctopun Benukoii Ctenu, KOTOPbIA BHUMATENBHO M3yyan MNpPaBOBble YCTAHOBIEHUS
Ko4yeBoro coobuiectBa. Ero «3anuncka o cynebHol pedopme» N0 CBOEMY COOEPXKAHUIO
1 NoCTaHoBKe NpobsiemMbl BLIXOAUT Aasnieko 3a npenenbl COOCTBEHHO BOMPOCOB CYAOMNPO-
M3BOACTBA.

HecomHeHHOo, 4To MbicnM Y. BanuxaHoBa BNocneacTBumM okasanmcb BecbMa BOCTpebo-
BaHHbIMU. A.K. IeiiHC, koTopomy B 1865 r. Obl10 NOPYYEHO M3y4eHNEe CpeaHeasnaTcKux
BnageHnn PoCCuncKorm nmnepmn v npoekTMpoBaHUe 3akKOHOB MO WX YNpPaBfieHUIO B CO-
ctaBe CTenHol KOMUCCUN, NMUCas B CBOEM JHEBHUKE: «... HAM Heob6xoaMMOo 6bli10 06ayMaTh,
4yToObl COrnacHo BoJie rocyaaps 06CyxaaTb pPasyMHble 3aKOHbl Ans KMpru3. PesynbTat
3TMX CMOPOB BeCbMa yTewmTeneH. Mbl OCTaHOBUAMCH Ha CReaylowmx BbiIBOAAX: CYyA Ond
KMPru3 onxeH OblTb UX COOCTBEHHbIN, UCKIOYAsh MNPECTYMJIEHUIA, HAHOCALMX YObITOK
MHTepecam COOCTBEHHO PYCCKUX NOAEN UNU BPpeasaLmnx rocyaapcTsy. <...> Bnactb (Mme-
10TCS B BuAY LapCKue BacTy — aBT.) AOJKHA ObiTb O4EHb CUJIbHA, HO HE KacaTbCH BHY-
TpeHHero ObiTa KMPru3oB, cyaa u BoobLLe camoynpasfieHs Homanos. 'ybepHaTop aei-
CTBYET Yepes ye3aHblX Ha4yalbHNKOB, MMEIOLLIMX OOLUMPHYIO BNACTb TONIbKO B MONTUHECKOM
OTHOLIEeHNUM»2. PaboTbl Y.4. BanuxaHoBa COXpaHWIM CBOE 3Ha4YeHue U Mo Cei aeHb, no-
4YeMy OHM OCTalOTCH NPeSMETOM U3YYEHUS COBPEMEHHbIX Ka3axCTaHCKUX UccnenoBartenen,
B TOM 4ucne n B chepe npaBoBefeHUs.

B nocnepyoowue roabl POCCUNCKNE U Ka3axCTaHCKUE UCCAefoBaTeENN HEeU3MEHHO
obpawanuck Kk Tpyaam 4.4. BanmxaHoBa. MepBbiM B OpuamMyeckon Hayke KazaxctaHa
0 rocyAapCTBEHHO-MPaBOBbIX BO33peHusax Y.4Y. Banuxanosa Hanucan C.9. Bynatos®.
BHumMaTenbHO v3ydan Tpyabl NepBOro kasaxckoro ydyeHoro J1.B. [1i0koB, rotoBMBLUUM
nccnenoBaHue Ha Temy «ocyaapCTBeHHO-MPaBoBble BO33peHusa YokaHa BanuxaHosa»?.
X.A. ABuLIEB NpU PacCMOTPEHUN OEATENIbHOCTM KOMMUCCUM MO MOAroTOBKE MpoekTa
pedopMbl aAMUHUCTPATMBHOIO YCTPOMCTBA Ka3axCkuUx 3emMeslb 0co00 OCTaHOBUCS Ha
noesx 4Y.4. BannxaHoBa n3 «3anucku o cyaebHol pedpopme». Hanbonbluee BHUMaHUE
npaBoBbIM paboTam YokaHa yaenun n npogosxaeT yaenats C.d. Yoapues [5].

BaxxHoe MecTo B M3y4eHur 06bIMHOIO NpaBa Chirpasm NoaMTUYECKNE CCbiNbHbIE, Mpe-
ObiBaBwNe B 3anagHon Cunbupu n Benukoin Ctenun. N3 nx cpenpl BbIlWAN NepBble UC-

B 2015 r. ucnonxaetcs 175 net co AHSA ero poxaeHus.

2 TeitHc A.K. CobpaHue nutepatypHbix Tpyaos. T.1. CM6., 1897. C. 210-211.

3 Cm.: Bynatos C. 9. K BONpoCy 0 rocyAapCTBEHHbIX 1 NPaBOBbIX BO33peHuax YokaHa Banu-
xaHoBa // BecTHuk AH KasCCP. 1956. N2 3.

4 Cm.: Oiokos J1.B. 4Y.4. BanuxaHoB kak nocnenosatenb H.I. YepHbiwesckoro // YdyeHble 3a-
nuckn Kazaxckoro rocygapctBeHHoro yHuesepcuteTta um. C. M. Kupoa. Cepus topuandeckas. T. 29,
Bbin. 6. Anma-Ata, 1960.
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cnepoBaTenu, yyeHble, npenogaBateny y4ebHbix 3aBeneHuii [2, c. 13]. OHn obpasosa-
N TakXke 4aCTb MECTHOro YMHOBHMYEeCTBa, paboTasi, B YaCTHOCTW, B CTATUCTUYECKUX
KomuTeTax. [esaTenbHOCTb MONIMTUYECKUX CCbISIbHbIX U CEerofHs SBASEeTCS O0ObEeKTOM
n3y4deHuns ydyeHbimm Omcka, Tomcka, TiomeHn, CaHkT-lNeTepbypra, ap. roponos Poccun.
MeTpaweBLbl, HAPOAOBObLbI, COLMAN-AEMOKPAThI, Y4aCTHUKM MOJSIbCKOrO BOCCTaHMUS
(C.®d. Oypos, E.M. Muxaanuc, C.C. I'pocc, A.J1. Bnek, A.A. JleoHTbeB, B.T. XapuToHOB,
.M. Tuxomunpos, 9. M. MutpoxmH v gp.) npuHecnu B KazaxctaH HOBble UOen rocynap-
CTBEHHOrO YCTPOWCTBA M NPaBOBOMN MbIC/N.

CBoeobpa3HbiM UTOromM Kx cobupaTenbckoil paboTbl ABUAOCH u3pgaHue B 1886 r.
C.C. 'poccom, A.J1. Bnekom n A.A. JlIeoHTbEBLIM COOPHMKA NoA Ha3BaHMeM «MaTtepu-
anbl Ans U3y4eHns Ipunandyecknx obblyaeB KMpru3os». PykoBoamn coctaBneHmemM coop-
Huka [1. E. MakoBeukuit. Mpu paboTe Hag c60pHUKOM B0nbLLIOE BHMMAaHME BbINo yaene-
HO 00Obl4asiM «OXeTbl A)xapra», CO34aHHbIM CEMblO OMsSMM MO npukasy xaHa Tayke.
H.U. F'pooekoB oueHun 3Ty paboTy Kak «LEHHbIA BKnag B NMTEPATypy MO OObIMHOMY
npaBy KMPrus3os, 3ak/oyas B cebe ykazaHue Ha MCTOPUYECKOE MPOUCXOXAEHMNE HEKO-
TOpbIX 0ObIYAEB, HA BAUSIHME LWIApuaTa U PycCckmx 3akoHoB» [6, ¢. 12]. NoavyepkHeEM, 4TO
B Xo4e cobupaHus nmetowmxca matepumanos C. C. 'pocc cneumansHo e3oun B ayn Abas
KyHaHbGaeBa, 4ToObl 3anmMcatb HEKOTOPbIE HOPMbl OObLIYHOIrO MpaBa M MOJIy4UTb MO UX
noBoAy 06bACHEHUS OT BbIAAIOLLErOCs Ka3axCkoro AeATens, YbM NpaBoBbIe UAEN MOy~
YU HACTMYHOE OTPaxeHue B yka3aHHbIX «MaTepuanax».

CobupaHne cBefeHuii 0 Hopmax 00bIMHOrO Npasa TpeboBano cnewnanbHOM NOAroTOB-
KW, MOCKOJIbKY camun cobupaTenu faneko He Bcerga Morfiy OTany4mMTb 0Obl4HOE MpaBo
obutatenein Benukori CTenu OT NPUBHECEHHbIX TyAa HOPM MYCYJIbMAHCKOrO npasa, 4To,
B 4aCTHOCTW, HaWIO CBOe OTpaxeHwe B «COOPHMKE KMPru3cKMx OObl4aeB, MMELLMX
B OpAe Cuily 3akOoHa», COCTaBNIeHHOM rybepHcknm cekpeTtapeM 0. @. BoHY-OcMOI0BCKMM.
B cuny atoro c6opHuk onybnnkoBaH He Obil.

FocynapcTBEHHO-NPaBOBbIE NMPOOSEMblI N3y4annCb U aHANTN3NPOBAIUCL B TEYEHMe
nepBon MoNoOBMHBLI XX B. B TpyAax Takux NMOEPOB HALWOHaNIbHOM Ka3axCKOW WUHTenN-
nureHymn, kak A.H. BbykenxaHos, M. Oynatos, M.T. TwiHbilunaeB, 6.b5. KapaTtaes,
M. Y. YokaeB n gpyrne. CoBpeMEHHbIE NCCNea0oBaTENM OTMEYalT, YTO OHU CTaBUAU
nepepn coboli B Ka4yecTBe OCHOBHOM 3agayy OrpaamTb Hapond OT COUMasibHbIX KaTa-
KJIN3MOB N COXPaHUTb 3THUYECKYIO LLeSIOCTHOCTb CBOEr0 Hapoa, HauMoHanbHoe O0-
CTOMHCTBO.

B coBeTCckuii nepmnof, noay4nam passuTtre nepsble NPodeCcCnoHanbHble UICTOPUKO-NPaBo-
Bbl€ UCCNeQ0BaHMs, YTO NOCYXUN0 OCHOBaHMeM cumtath: B 1920-30-x rr. Hayancs HoBbIl
3aTan B U3y4eHnn NCTopum rocyaapcTtea n npasa KazaxcrtaHa. B 970 Bpems Ha HMBE NpaBo-
BbIX nuccnegoBannn Tpyannucek A.T1. YynowHwukos, M.T. ToiHbllwnaes, M.T1. BaTtkuH, 3a-
Tem — H.T. Anonnos, E.B. BekmaxaHos, C. . N6parnmos, 6. A. Axmenos, B.T. lOanH n ap.
CBoeobpa3sHbiM CTUMYIOM Pas3BUTUS UCCNEeA0BaHUI 0ObIYHOrO Npaea cTano obpa3oBaHue
B 1938 r. AnMa-ATUHCKOrO HPUANYECKOrO MHCTUTYTA N opraHm3auun Akagemum Hayk Ka-
3axckoii Pecnybnukn. BosnbLuytio posib B MPaBOBbIX UCCIEA0BAHUSIX Chirpasiv y4eHble-topUCThI,
B roabl Benukoin OTeYeCTBEHHOW BOWMHBLI 3BakyMpPOBaHHbIE M3 COK3HbIX pecnybnuk B Ka-
3axctaH. Cioga nepemectunu 1 6onee AByX OECATKOB BbICLUMX Y4EOHbIX 3aBEAEHUI, B TOM
yncne puanyeckme HCTUTyTbl Knesa, JleHnHrpaga, Mocksbl. [TpenogasaTtenn aTnx By30B
Takxe NPUHANM yd4actTne B paspadoTke npobnem 0ObMHOrFO MNpaBa KOYEBbIX HAPOIOB.
C.J1. ®dyke, Hanpumep, paspaboTan COBEPLUEHHO HOBLIN Kypc «McTopusi rocyaapcTtea
1 npaea KagdaxctaHa» [12, c. 75]. o Bo3BpaLLeHn B XapbkoB OH B 1948 r. 3awmtun guc-
ceptaunio Ha Temy «O4yepkm MUCTOpUM rocygapcTea M npasa kaszaxoB B XVIII — nepson
nonoBuHbl XIX Beka». B Heli OCHOBHOE BHMMaHWe Oblfio YAeneHo perinaMeHTaumMm oTHolle-
HUIA COBCTBEHHOCTM M YroOJIOBHbLIX AesiHUI No 06blMHOMY MpaBy kas3axoB. Bnocnencteuu
YYEHbI NPOAOIXUI N3yHeHne 0ObIMHOMO NpaBa ka3axoB M OOLLLEHME CO CBOMMMW KOJeramm
13 KasaxcraHa.
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MpencraBnaeTca MHTEPECHbIM, 4TO aupekTop MHcTutyTa npasa AH CCCP A. 4. Bbli-
LWIMHCKUI PEKOMEHOO0BAN HavyaTb HAY4YHO-UCCNEAOBATENbCKYIOD AEATEeNbHOCTb CEekTopa
npasa Akagemumn Hayk Kasaxckon CCP ¢ nayyeHust obbivHoro npasa. O6 aToM B OfHOM
13 ceoux ctatei nuwet L. B. TnennHa Ha ocHoBe BOocnoMUHaHui akagemuka C. 3. 3u-
maHoBa o K.W. Catnaese, nepBomM npe3naeHte Akagemun Hayk Kasaxckowm CCP [11].
OHa BblAENSET NePBbIX UCCeaoBaTeneit 06bIHHOro Npaea, HasbiBaa cpeaun Hux T. M. Kynb-
Teneesa, M.I. Macesuuy, C.J1. ®dykca, C.3. 3umaHosa, . b. LLlakaeBa. T. M. KynbTtene-
€B, MEPBbIN Ka3axCKUI y4YeHbIN-IOPUCT, OANH N3 OpPraHmM3aTOpPOB MPaBOBOM Haykn W
lopnandyeckoro obpasoBaHus B KasaxctaHe, KpynHbll UccnenoBaTenb 00bIYHOrO npasa
Ka3axoB, UMEHHO 3Ty nNpobsieMy NMOoCTaBui B LEHTP BHUMaHUSA NPOdECCMOHaNbHbIX Ha-
Y4HbIX PAaGOTHMKOB, CTaB «MMOHEPOM» B [iejleé ero CUCTEMATUYEeCKOro naydeHus'. Yue-
HOrO MHTEPECOBANIN HE TOJNIbKO OTAENIbHble NPo6aeMbl 06bIMHOMO NMpaBa ka3axoB, HO U
06bl4HOE NMPaBO B LIEJIOM, €ro CYLIHOCTb, CTPYKTYpPa, 3BOJIIOLUS U APYrMe aHanornyHble
BOMNPOCKI. EFro TpyAbl CTan BO MHOrOM OPUEHTUPOM AJS NOCNeayoLWMX UCCneaoBaTenen.
HokTopckasa gucceptaumsa T.M. KynbTeneeBa, KOTOPYIO OH He ycnesn 3auwuTuTb, Oblna
onybnukoBaHa B Buae MoHorpadpum B 1955 r. 6naropaps ycunuam C.d. BynatoBa,
N.B. OiokoBa, C.3. 3umaHoBa, A.A. dunumonHosoin 1 B.A. Kuma.

B TeyeHue NoYTM noslyBeka HaCTONIbHOW KHUIMOW MHOIMMX MUCcrenoBatesien nonmiuye-
CKOW 1 NPaBOBOW MbICAM U B LENOM UCTOPUM OOPEBOMOUMOHHOro KasaxcrtaHa, Hesa-
MEHUMbIM NEPBONCTOYHMKOM OJ1S MOJIOAbIX YHEHbIX, aCNMPaHTOB, 6a3MpPOBaBLLMX HA Er0
MaTepuanax cBOM UccnenoBaHns no oOblYHOMY NMpaBy Ka3axoB, SABAsAcs cOopHUK «Ma-
Tepuanbl N0 Ka3daxckoMy o6bidHOMY npaBy» (1948). OH Obin BaXHbIM pPe3ynbTaTtoM CO-
BMECTHOM LeATeNIbHOCTM POCCUNCKNX N Ka3axCTaHCKMX nccnegosartenein. B Hero sownum
MOJIHOCTbIO U B BUAE U3BEYEHUI 8 MCTOYHMKOB MO 0ObIYHHOMY MPaBy Ka3axoB BPEMEH
npebbiBaHns KasaxcTaHa B npegenax Poccuinckor nmnepumn, Npu4em HEKOTOPbIE N3 HUX
Brnepsble. C.C. CapTtaes 1 C.Y. Co3akbaeB onpenennin ero kak «LLeHHeNLLEee n3aaHme»
no o6GbLIYHOMY NpaBy Kasaxos?.

Mpo6nemMbl 06bIMHOrO NpaBa CTaan BaXHbIM HanpaB/ieHNeM Hay4YHO-UCCnenoBaTesb-
CKOW OeaTenbHOCTU NpeacTaBuTenen opnanyeckonm Haykm B KasaxctaHe. B uncne Bax-
HbIX PE3yNbTaTOB NU3y4YeHUs cnefyeT OTMEeTUTb Takume m3paHusa, kak «Ouepkm nctopuu
rocygapcTtea v npaea KasaxctaHa»; «Bonpocbkl CTOpUK Ka3axckoro rocygapcTea B XVII-
XVIII BB.»; «3akoHbl xaHa Tayke»; «Cyabl GUeB W akcakanoB»; «YrosioBHO-MPaBOBbIE
HOPMbI B NaMATHMKAxX Ka3axckoro rnpasa», Ap. OT1o Obl1 Nepunos, korga BrepBblie 06CyxX-
nanucb paboTbl, MOCBSLLEHHbIE NCTOPUM FOCYAAPCTBEHHO-MPABOBOrO Pas3BUTUS.

B csoem wuccneposaHun L. B. TnenuHa Bbigenset kak 0gHO M3 3HAYUTESbHbIX CO-
ObITVIN B UCTOPUKO-NPaBOBbLIX UCCNEA0BAaHMSAX cekTopa npasa 3awuTty C. 3. 3MMaHOBbIM
KaHamaaTckon aucceptaumm Ha Temy «O6LLECTBEHHO-NONNTUYECKNIA CTPO BykeeBckoii
Opabl», kKoTOpas coctoanacek B MHcTuTyTe npasa AH CCCP. OHa nogvyepkmBaeT 3Have-
Hue 3Ton paboThbl (NepBas KpynHas HayyHas paboTa 6yaywero akagemMmka) B pa3BuTum
MCTOPUKO-NPaBOBOM Hayku B pecnybnnke B CBA3M C TEM, YTO B CBOEM UCClief0BaHUU
C.3. 3nmaHOB aHannaupoBas MMEHHO Npobnembl AOPEBOMIOLMOHHOIO rocygapcrea
1 npaBa ka3axoB bykeesckon Opapl NnepBoOn NonoBuHbl XIX B.

N3yyeHne 0ObIYHOro npaBa KOYEBbIX HAPOLAOB aKTUBU3MPYETCH, HauyMHaAs CO BTOPOM
nonoBuHbl 1940-x — Havana 1950-x rogos. OgHaKo CUMCTEMHOroO xapakrtepa 3Tu UC-
cnefoBaHUs HE HOCWUMW, Aa U aKTUBHOCTb MX CO BTOPOWM MnonoBuHbl 1950-x rogoB He-
CKOJIbKO cnana. B nocnepyowime roabl BeAyLwmvm ncecnegoBartenem o6bl4HOro npasa 6bin
I'.B. LlakaeB. BmecTe ¢ TeM, npobnemMbl 06bIHHOrO NpaBa NPEBPALLLATCA B MOCTOSHHbIN
00bEeKT N3y4yeHus, OHO cTaHOBUTCH perynsapHeiM B 1980-1990-e rogpl 1 npogosnxaeTca

' Mpo6Gnemam 06bLIMHOrO MpaBa MocBsLEeHa ero A4OKTOpPCKas AuccepTaums.
2 Cm.: Marepuansl no uctopuv rocygapcTea u npasa Kasaxcranwa / Coct. C. CapTtaes, C. Co-
3akbaeB. Anmatbl : ATamypa, 1994.
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B HacTosiLLee Bpemsi. KazaxcTaHCKMe yYeHble caenanu BelBog, O TOM, YTO 0ObIYHO-NPaBO-
Bble HOPMbl U WHCTUTYTbl UMENN 3HAYUTESNbHYIO CUy U OblIM 0OCOOEHHO YCTONYUBLI
M npoyHbl B rnybuHe CTtenu, B palioHax, roe npeBanMpoBasio KOYeBOE M MoJlykoyeBoe
CKOTOBOACTBO. B palioHax xe, conpenenbHbIX C TEPPUTOPUEN PYCCKUX NOCENEHUEB, Fae
3aHMMaNMUCb NMPEeVMYLLLECTBEHHO 3eMede/IMEM U NEPEXOOUIN HA O0Cen0CTb, 0ObIYHOE
npaeo cobnganocb MmeHee cTporo [9, c. 11].

CmelleHre akueHTa ¢ 0O bEKTUBHOW HAy4YHOW MO3ULMN HA UOEO0NOrMYECKY0 NMPUBENO
K MCKaXeHU1o o0LLel OLLEHKN Ka3axCKoro oObl4HOro npasa, fexallero B OCHOBE UHCTU-
TyTa 6UeB, N OTHECEHWNIO €ro K OTCTaJION, OrpaHUYeHHOW C MCTOPUYECKOM TOYKN 3peHuns,
ycTapeBLleli NnoamMTnko-npaBoBol cucteme. B ceasm ¢ atum K. BeicembueB nocumntan
HENpPaBOMEPHOW MONOXUTENBLHYIO OLeHKY Y. BannxaHoBbiM cyna 6ues [4, c. 100]. O6bIy-
HOEe MpaBO CTas0 pPacCMaTpuBaTbCA B KayeCcTBe CBOAA HOPM, OPUEHTUPOBAHHbLIX Ha
3aWnTy UHTEpecoB deofanbHbIX rPynn, 1 0O6PUCOBLIBANIOCH B KOHCEPBATUBHbLIX U He-
raTMBHbIX TOHax. [MpenMyLLLECTBO MOJlyYMnia To4Yka 3PEHNS Ha Ka3axckoe 0O6bIYHOE NpaBo
KaK Ha ycTapeBlUMe HOPMbl, K TOMY Xe He Bcerga cornacylouwmecs opyr ¢ Opyrom.
Mepekochbl COLMaNbHO-MNONNTUYECKOM XN3HM OBOLLLECTBA, HATWMM3M MO OTHOLLEHWIO K UCTO-
pUn U UCTOPUYECKUM JIMYHOCTSIM HAPOAOB, HapyLUEHUE MpUHUMNA CNpaBensMBoOCTU
B OTHOLUEHUWN OLLEHKU UX AEATENbHOCTU cTanu, no MHeHuio akagemuka C. 3. 3umaHoBa,
npuynHamMmmn «Benbix NATEeH» B MOJNTUKO-NpaBoBon nctopum KasaxcrtaHa [8, c. 164].

B koHue 1980-x rogos H. C. AxmeToBa oTMevana, 4to «0bbl4HOE NMpaBo eLle He Obiio
npeamMeToM crneumnanbHbix 0OLEeTeopeTniecknx nccnenoBaHuii», U Ha3eana MPUYUHbI
HEeobXxoaMMOCTN 06006LEHHOrO M3yYeHUs 0ObIYHOrO nMpaBa — «AJ19 MOHMMaHUS obLe-
TEOPETUYECKUX NMPOBIEM CTAHOBNEHUS MpPaBa»; «4ng NMO3HAHUA CYTWU MPOLLECCOB, NPO-
MCXOOAWMX B MONNTUKO-NPABOBON Cchepe MONOAbIX HE3ABUCUMBbIX FOCYAAPCTB, BO3HU-
KaloLwmx B peadynbraTe ANKBUAALUN KONOHMAIbHOW CUCTEMbI»; AN9 ONpeneneHns ypos-
HA CTagmanbHOro passuTtus obuecTtea B Lesom [3, c. 31].

B nocnepHue ropbl lopuanyeckas Hayka KasaxcTtaHa nonosiHMAach LEeNbiM psaaoMm
nccnenoBaHnin, NOCBSALWEHHBIX NCTOPUKM rocygapcTea 1 npasa B LieHTpanbHom A3un.
Cpenun Hux ocob60o cnenyeT ynoMsHyTb 10-TOMHbI COOPHUK LOKYMEHTOB 1 MaTeEpUanos
«[IpeBHUI MMP npaBa ka3axoB», BbixoamBwuii B 2004-2006 rr. non pykoBOOCTBOM
akagemuka C. 3. 3umaHoBa. M3gaHne 3Toro c6opHMKa nNo3BOJINT Ka3axCTaHCKUM U POC-
CUCKMM unccnegoBatenam yrnybneHHo m3ydaTtb O0OblYHOE MpaBO KOYEBbIX HApPO4OB
Benukon Ctenu (NpefocTaBleHNEM HOBbLIX MAaTepUanoB) U pacLUMPUTb Hay4YHble Npea-
cTtaBneHns o6 MCTopwuM rocynapcTBa M MNpaBa y UCCNefoBaTenel U npakTuyeckux
paboTHMKOB Kak Pecnybnuku KasaxcTaH, Tak 1 Apyrnx HOBbIX HE3ABUCUMbIX FOCYAAPCTB
EBpasuu.
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